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Educan on

Our Living Constitution

N ineteen eighty-seven marks the 
200th anniversary of the United 
States Constitution... . 

Like many anniversary celebrations, 
the plan for 1987 takes particular 
events and holds them up as the 
source of all the very best that has 
followed. Patriotic feelings will surely 
swell, prompting proud proclamations 
of the wisdom, foresight, and sense of 
justice shared by the Framers and re 
flected in a written document now 
yellowed with age. This is unfortu 
nate—not the patriotism itself, but the 
tendency for the celebration to over 
simplify and overlook the many other 
events that have been instrumental to 
our achievements as a nation. The 
focus of this celebration invites a com 
placent belief that the vision of those 
who debated and compromised in 
Philadelphia yielded the "more per 
fect Union" it is said we now enjoy

... I do not believe that the meaning 
of the Constitution was forever "fixed" 
at the Philadelphia Convention. Nor 
do I find the wisdom, foresight, and 
sense of justice exhibited by the Fram 
ers particularly profound. To the con 
trary, the government they devised 
was defective from the start, requiring 
several amendments, a civil war, and 
momentous social transformation to 
attain the system of constitutional gov 
ernment, and its respect for the indi 
vidual freedoms and human rights, we 
hold as fundamental today. When con 
temporary Americans cite "The Consti 
tution," they invoke a concept that is 
vastly different from what the Framers 
barely began to construct two centu 
ries ago... .

No doubt it will be said, when the 
unpleasant truth of the history of slav-

ery in America is mentioned during 
this bicentennial year, that the Consti 
tution was a product of its times, and 
embodied a compromise which, un 
der other circumstances, would not 
have been made. But the effects of the 
Framers' compromise have remained 
for generations. They arose from the 
contradiction between guaranteeing 
liberty and justice to all, and denying 
both to Negroes... .

What is striking is the role legal 
principles have played throughout 
America's history in determining the 
condition of Negroes. They were en 
slaved by law, emancipated by law, 
disenfranchised and segregated by 
law; and, finally, they have begun to 
win equality by law. Along the way, 
new constitutional principles have 
emerged to meet the challenges of a 
changing society. The progress has 
been dramatic, and it will continue.

The men who gathered in Philadel 
phia in 1787 ... could not have imag 
ined, nor would they have accepted, 
that the document they were drafting 
would one day be construed by a 
Supreme Court to which had been 
appointed a woman and the desoen- 
dent of an African slave... . The credit 
... belongs to those who refused to 
acquiesce id outdated notions of "lib 
erty," "justice," and "equality." and 
who strived to better them... .

... [I]n this bicentennial year, we 
may not all participate in the festivities 
with flag-waving fervor. Some may 
more quietly commemorate the suf 
fering, struggle, and sacrifice that has 
triumphed over much of what was 
wrong with the original document, 
and observe the anniversary with 
hopes not realized and promises not 
fulfilled. I plan to celebrate the bicen 
tennial of the Constitution as a living 
document, including the Bill of Rights 
and the other amendments protecting 
individual freedoms and human 
rights.D

Excerpts from the remarks of U.S. Su 
preme Court Justice Tburgpod Marshall al 
the Annual Seminar of the San Francisco 
Patent and Trademark Law Association, 
Moot, Hawaii, on 6 May 1987.

OCTOBER 1987



 
 
 
Copyright © 1987 by the Association for Supervision and Curriculum 
Development.  All rights reserved.  
 
 




